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FISH RESOURCES MANAGEMENT AMENDMENT BILL 2006 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON BRUCE DONALDSON (Agricultural) [4.39 pm]:  When debate was interrupted I was talking about the 
second key amendment, which introduces mandatory penalties.  This was brought about by the apprehension of a 
number of fishing vessels in state waters.  Since October 2005, 124 fishermen have been convicted and are 
serving terms of imprisonment of between three and 14 months.  What was more worrying was that a number of 
those fishermen were repeat offenders.  Lo and behold, five of those had been apprehended twice in the same 
month.  The second key amendment, which relates to sections 174 and 175, provides that individuals convicted 
of a third or subsequent offence under those sections of the Fish Resources Management Act, or a combination 
of those sections, must be sentenced to the maximum period of imprisonment and receive the maximum fine.  
That mandatory penalty does not apply, of course, to individuals under the age of 18 years at the time of the 
offence.  Therefore, it is a bit like the saying “Three strikes and you’re in”, or “Three strikes and you’re out” - I 
am not sure what I should call it -   

Hon Jon Ford:  Out of the fishery! 

Hon BRUCE DONALDSON:  That is right.   

The third key amendment is to introduce the compulsory forfeiture of foreign boats, and all things on or attached 
to the foreign boat, upon conviction.  The courts are currently given a discretion to order forfeiture of the boat 
and some things on the boat, but only if the prosecution applies for that forfeiture.  I believe compulsory 
forfeiture will be of great assistance in letting people know that both the state government and the 
commonwealth are very serious about incursions by people who fish in our waters illegally.   

The fourth key amendment is to provide fisheries officers with powers to seize a foreign boat and all things that 
will be forfeited upon conviction, if they reasonably suspect that an offence against sections 174 or 175 has been 
committed.  This is a practical power necessary to ensure that compulsory forfeiture upon conviction will take 
place.  

Those four amendments will have significant legislative effect.  The minister would be aware, because he has 
been meeting with and has a good relationship with Senator Abetz, that the commonwealth now realises at long 
last the importance of protecting not only our fisheries, but also the biosecurity and border security of our state 
and nation.  The opposition fully supports this legislation.  It is very timely, as further incursions are likely to 
occur in the future.   

Many people are concerned that foreign fishers are now taking shark fin, which is extremely valuable in Asia.  
Unfortunately, the belly of the shark is usually thrown over the side of the boat.  Although that is not the sole 
reason for the 20-year moratorium that has been placed on the shark fishery in the north of our state, it means 
that eight Western Australian fishing boat owners may lose their livelihoods.  A great deal of the exploitation 
that has occurred in our fisheries has been by illegal fishers.  Unfortunately, the level of surveillance that was 
available some years ago was not as good as it is today.  Therefore, we do not know how many fishing boats 
have been fishing in commonwealth waters illegally.   

The opposition supports the bill.  We hope it is put in place as quickly as possible.  We hope also that the 
increased penalties will be well and truly sheeted home to those people who fish in our waters illegally.  
HON MURRAY CRIDDLE (Agricultural) [4.43 pm]:  The purpose of the Fish Resources Management 
Amendment Bill 2006 is to amend the Fish Resources Management Act 1994 to provide for adequate and 
appropriate state penalties and to strengthen the state forfeiture and seizure provisions in respect of foreign 
fishing offences committed in state coastal waters.  The bill is the result of the increase in illegal fishing, as 
everyone would be well and truly aware, in the northern parts of Western Australia over the past 12 months.  In 
2005-06 to date, approximately 450 boats have been intercepted off the coast of northern Australia, with around 
205 being prosecuted, and 240 dealt with by commonwealth legislative forfeiture.  Foreign fishing vessel 
sightings increased from about 8 000 in 2004 to more than 13 000 in 2005.  Since October 2005, 12 foreign 
fishing vessels have been apprehended within state waters; that is, within three nautical miles of the state’s low-
water mark.  As a consequence of those apprehensions, 124 fishermen have been convicted and are serving terms 
of imprisonment of between three and 14 months.  Some of these fishermen are repeat offenders who are not 
deterred from reoffending by existing penalties and forfeiture provisions. 
Foreign fishing is subject to Western Australian law only in the state’s coastal waters.  However, for all of King 
Sound and much of the Kimberley, the baseline extends a considerable distance outside marine embayments, 
with the result that there are extensive waters in the Kimberley where illegal foreign fishing takes place.  Foreign 
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fishing offences in the next 197 nautical miles of the Australian fishing zone are dealt with under commonwealth 
legislation. 
The bill makes four key amendments to the Fish Resources Management Act 1994.  It will increase the penalties 
provided for offences against sections 174 and 175.  Section 174 makes it an offence for a foreign boat to be 
used for fishing or for processing, storing or carrying fish that have been taken by that boat or another boat.  
Section 175 makes it an offence for a person to have in his possession or in his charge a foreign boat equipped 
with fishing gear.  This bill increases the maximum penalties for bodies corporate for offences against those two 
sections from $100 000 to $300 000.  The bill also increases the penalties for individuals from $50 000 and 
imprisonment for two years to $150 000 and imprisonment for four years. 
The bill will also deter reoffending by inserting a new section that introduces mandatory penalties for individuals 
convicted of third and subsequent offences under those two sections I mentioned; that is, sections 174 and 175 of 
the act.  Individuals convicted of a third or subsequent offence under those sections, or a combination of those 
sections, must be sentenced to the maximum period of imprisonment and receive the maximum fine.  The 
mandatory penalties do not apply to persons under the age of 18 at the time of the offence. 
The bill introduces compulsory forfeiture of foreign boats and all things on the foreign boat upon conviction.  
Section 218 currently provides discretion for the court to order forfeiture of the boat and some things on the boat, 
but only if the prosecutor applies for forfeiture.  The bill also amends section 193 of the act to provide fisheries 
officers with the power to seize a foreign boat and all things that will be forfeited upon conviction. 
This is one of those bills that is essential to protect our fish stocks in the state, and it is one that is welcomed.  I 
think we all know that some of the people coming into our waters have plundered our fish resources, and we do 
not want that to happen.  Currently, our fish stocks are under threat.  If people come into our waters from outside 
and take our fish, without having any form of law applied to them, it is an enormous detriment to the state and, 
of course, to our fish stock.  Therefore, I welcome the bill, and I hope that the implementation of the legislation 
will benefit the state and our fishing fleet. 
HON GIZ WATSON (North Metropolitan) [4.48 pm]:  The Greens (WA) do not support the Fish Resources 
Management Amendment Bill 2006.  By way of background, section 174 of the Fish Resources Management 
Act 1994 makes it an offence for a person to - 

(a) use a foreign boat for fishing; or 

(b) use a foreign boat for processing, storing or carrying fish that have been taken by the use of 
that boat or another boat. 

Section 175 of the act makes it an offence, subject to some defences, for a person to have in his possession or in 
his charge a foreign boat equipped with fishing gear.  “Foreign boat” is defined in section 4, and has the same 
meaning as that in the commonwealth act.  Section 4(1) of the commonwealth Fisheries Management Act 1991 
states - 

foreign boat means a boat other than an Australian boat. 
It goes on to state - 

Australian boat means: 

(a) a boat: 

(i) the operations of which are based on a place in Australia or an external Territory; and 

(ii) that is wholly-owned by a natural person who is a resident of, or by a company 
incorporated in, Australia or an external Territory; and 

(iii) that was built in Australia or an external Territory; or 

(b) a boat, not being a boat mentioned in paragraph (a) or a boat owned by a foreign resident that 
is under a demise charter, that is registered under the Shipping Registration Act 1981; 
or 

(c) a boat the subject of a declaration under subsection (2).  

Section 4(2) states - 

(2) Where:  

(a) a boat has been lawfully imported into Australia for a limited period; and  

(b) AFMA - 

That is, the Australian Fisheries Management Authority - 



Extract from Hansard 
[COUNCIL - Thursday, 3 May 2007] 

 p1665d-1668a 
Hon Bruce Donaldson; Hon Murray Criddle; Hon Giz Watson 

 [3] 

is satisfied that the extent of participation of citizens or residents of Australia, either 
directly or indirectly (whether through the holding of shares in a company or 
otherwise), in the control of the operations of the boat in the AFZ -  

The Australian fishing zone - 

during that period, and the nature of those operations, will be such as to justify it in so 
doing;  

AFMA may by instrument published in the Gazette, declare that, during that period, the boat is taken to 
be an Australian boat for the purposes of this Act. 

That is the definition that is being used for any boat that does not comply with that commonwealth definition of 
a foreign boat.   

Currently, the maximum penalty that can be imposed on an individual for committing these offences is $50 000 
and imprisonment for two years.  There are no mandatory penalties.  Under clause 4 of the bill, maximum 
penalties for individuals will be increased to $150 000 and four years’ imprisonment.  Under clause 5 of the bill, 
a court sentencing an individual convicted of a third or subsequent offence must impose both those maximum 
penalties unless the person is under 18 years of age when the offence was committed. 

The Greens have a fundamental objection - as I am sure members are aware - based on a principle and policy 
position of opposing mandatory sentencing.  This bill introduces mandatory sentencing and we are therefore 
obliged to oppose it in principle.  Mandatory sentencing removes judicial discretion and is likely to lead to 
injustice.  I will refer to a particular commentary that is very relevant to this bill because it relates to the 
mandatory detention of juveniles in the Northern Territory.  The article was published online by Crikey, which is 
a political commentary site.  The article is by someone called Sophie Black.  She states - 

The Human Rights and Equal Opportunity Commission report on Australia’s five mainland 
immigration detention centres released on Friday received pretty good press over the weekend, echoing 
HREOC commissioner Graeme Innes’ line that conditions within the centres have improved 
substantially.   
Despite the revelation that detainees at one centre were being used to wash staff cars, according to the 
report most detainees made no complaints about staff attitudes or the way they were treated. 

But buried within the reports was a passing reference to the continued detention of children.  The 
HREOC addresses the detainment of minors, all of whom at the time of writing the report were children 
who had been picked up by customs on illegal fishing boats. 

These kids don’t get much press.  They’re usually boys around 15 to 16-years-old, many are from the 
Kupang region in West Timor and many are unaccompanied by a guardian.  Once Customs seizes the 
boat that they’re on, they’re handed over to DIMA, and according to DIMA, they’re then detained in 
Australia for around three weeks before being returned home. 

One tenth of illegal fishers are minors.   

I am sure this is the case with the fishing vessels that come into Western Australian waters.  This commentary 
concerns commonwealth waters, obviously, as the children have been detained in commonwealth operations.  
The article continues - 

There is an average of one child on every 2.5 boats picked up by Australian authorities.  Last financial 
year there were 289 children from fishing vessels detained by the Immigration Department. 

The HREOC report asserts that these children continue to be held in detention centres, despite DIMA’s 
assurances to Crikey back in August last year that they’re “accommodated in alternative 
arrangements . . . such as motels and apartments with an appointed minder who is an adult from the 
crew they arrived with . . .” 

One of my questions to the minister with this bill and in the light of the stiffer penalties that are being proposed 
is whether there are any juveniles being detained in any of the Western Australian facilities as a result of their 
being apprehended in illegal fishing operations.  I would be most interested to know, because it came as a 
surprise to me that juveniles were still being detained in Australia as a consequence of being picked up in illegal 
fishing operations.  I would be interested to know whether that is the case in Western Australia, in either state 
remand centres or jails or any commonwealth facilities.  
The issue of the detention of juveniles arises in relation to this bill, but I will now return to the overall objection 
to mandatory imprisonment.  We know that there has been extensive commentary in legal and justice circles 
about the principle of mandatory sentencing, and I will not reiterate all those arguments, which have been put in 
previous debates, such as that on the so-called three strikes legislation that is still on the statute book in Western 
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Australia.  However, I will quote from Australian Institute of Criminology “Trends and Issues” paper 138 from 
December 1999, entitled “Mandatory Sentencing”, written by Declan Roche.  The paper concludes -  

Mandatory sentencing is claimed to prevent crime, introduce certainty and consistency into a criminal 
justice system lacking in those qualities, and reflect community condemnation of crime.  Available 
evidence suggests that mandatory sentencing can deliver modest, but expensive crime prevention.  The 
large government investment required by mandatory sentencing laws would arguably return a much 
greater yield in terms of crime prevention if it were invested in prevention policy in areas such as 
education.  Critics also argue that crime prevention by selective incapacitation is a difficult task laced 
with uncertainty and inconsistency which is done particularly poorly by legislation that imposes 
punishment automatically on the basis of prior offending.  Moreover, they argue that the policy of 
selective incapacitation is morally questionable, particularly as it routinely disadvantages the poor and 
marginalised.  The deterrence based assumptions of mandatory sentencing are also questionable.  
Mandatory sentencing does not deliver the consistency it promises.  In short, critics of mandatory 
sentencing argue that it is a crude policy resting on crude assumptions about how crime is prevented, 
what the public want, and what legislation can deliver. 

That commentary is particularly relevant to this legislation, which will have an effect on foreign fishers.  I have 
heard in this debate and the minister’s second reading speech that the intention of this legislation is to protect the 
fishing resource, but obviously in state legislation we can deal only with a fishing resource that is actually within 
state waters.  This bill is largely about waving a red rag at the commonwealth by saying that we do not think it is 
doing enough to deter illegal fishing.   
Hon Bruce Donaldson interjected.  
Hon GIZ WATSON:  I agree, but I would disagree about what the remedy is.  If I am allowed to say it, this bill 
is all about presenting a large finger to the commonwealth government.  This bill could probably be aptly titled 
the “Presenting a Large Finger to the Commonwealth Bill”.  It is a provocative and highly political move and 
very little about good law.  The crews of these vessels will be detained.  The argument is that large syndicates 
are running these vessels into Australian waters and they do not care, and that the only way to deter them is to 
impose hefty fines and detain the crews.  What would be the cost to the Australian taxpayer of trying to resolve 
this problem by detaining crews and giving them a mandatory four-year prison sentence?  What is the cost to the 
Australian taxpayer of imprisoning a person for a year?  It is an extraordinary amount and I can probably find 
out that figure before I complete my speech, because I will run out of time very shortly. 
Debate interrupted, pursuant to standing orders. 
 


